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CURRENT TOPICS 


Costs in Legal Aid Cases 


In an appeal to the Court of Appeal on 17th October (The 
Times, 18th October) it was held that a decision of STABLE, J., 
at York Assizes that an assisted person under the Legal Aid 
and Advice Act, 1949, who was a successful plaintiff could 
not recover her costs from the unsuccessful defendant, but 
must recover them from the body which was financing her 
action, was erroneous. The appeal was allowed on the ground 
that the provisions of s. 1 (7) (+) of the Act were conclusive : 
“The rights conferred . . . on a person receiving legal aid 
shall not affect the rights or liabilities of other parties to 
the proceedings or the principles on which the discretion of 
any court or tribunal is normally exercised.’’ The court held 
that otherwise a wrongdoer would profit by the fact that a 
plaintiff was an assisted person and the burden which should 
fall on the wrongdoer would be transferred to the taxpayer. 


Magistrates and the Lord Chancellor 


MAGISTRATES’ courts’ committees, the Lorp CHANCELLOR 
announced in his presidential address at the annual meeting 
of the Magistrates’ Association on 19th October, will probably 
be established under the Justices of the Peace Act on or 
about Ist February, 1952. He said that the full provisions 
of the Act could not be made operative except at the 
beginning of a financial year, and it was, therefore, proposed 
that the financial sections would come into force on 
lst April, 1953. Those sections included s. 8, concerning 
justices’ travelling expenses. The delay in bringing into 
existence the magistrates’ courts’ committees had_ been 
criticised, but they could not conveniently be brought into 
existence until after the axe had fallen under s. 10 causing 
boroughs to lose their separate commissions and quarter 
sessions. Lord Jowitt also referred to the rare occasions 
when he had been compelled to dismiss a justice from the 
commission. He would never dream of doing so when a 
justice made an honest mistake or exercised his discretion in 
a wrong or foolish way. He referred to recent cases in 
which he had refused to yield to popular clamour. Practi- 
tioners will agree that the benches of justice deserve the respect 
of the public. Theirs is a vital as well as an unselfish service, 
and the coming into force of the remainder of the Justices 
of the Peace Act will improve it. The Lord Chancellor’s 
statement bearing on the need for security of their tenure of 
office is timely and should remove misunderstandings. 


Punishment or Reform 

Sirk Harotp Scotr, Commissioner of the Metropolitan 
Police, at the annual meeting of the Magistrates’ Association 
on 19th October, referred to two landmarks in our penal 
system, the Probation Act of 1907 and the Criminal Justice 
Act of 1948. He said that nearly 70 per cent. of boys sent 
to prison were sentenced to periods of not more than six 
months. In so short a time it was impossible to do anything 
effective in the way of training. He found it hard to conceive 
what led the courts in most of such cases to the conclusion 
that no other method of dealing with the offender would have 
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been appropriate. The percentage of adult prisoners who 
were not received again into prison had varied in recent years 
from seventy-six to eighty-one, and he thought they might 
claim so far as prisoners serving a first sentence were concerned 
that the old gibe, ‘‘ They always come back,” was no longer 
valid. 


Sentences for Driving under Influence of Drink 


ALL road users will be satisfied with the Lorp CHIEF 
Justice’s emphatic pronouncement in the Divisional Court, 
on 12th October (The Times, 13th October), as to the proper 
sentence for persons found guilty of driving under the influence 
of drink. He said that for eighteen months he had been 
addressing magistrates all over England, and he wished to 
say in court what he had said to them—namely, that driving 
under the influence of drink was one of the worst offences 
which it was possible to commit. A motor-car in the hands 
of a man under such influence was a most dangerous instru- 
ment and the driver was placing the lives of His Majesty’s 
subjects in peril. It must never be considered in mitigation 
that no one was injured. If someone was, the driver could 
be charged with another offence. The offence consisted of 
doing a dangerous and wicked thing which placed other 
people in danger, and the question that magistrates should 
ask themselves in such cases was whether any reason existed 
why the offender should not be sent to prison. He was 
convinced that the terrible toll on the roads would go on 
until magistrates passed really severe sentences for this most 
grave crime. Drunken drivers were as great a menace as a 
mad dog and ought to be dealt with by severe sentences. 


Of Merchantable Quality ? 


THOSE of us who have, on occasion, had to leap for the 
tongs will have sympathy with Mr. LEonArD A. WATSON 
who, when sued in the Brentford County Court by the North 
Thames Gas Board for the price of coal, counter-claimed 
£35 for damage done to a carpet and easy chair. The coal, 
he said, constantly spat pieces from the fire and one day 
he found carpet and chair burnt and pieces of shale lying 
about. The Sale of Goods Act, 1893, s. 14 (1), imports into 
every sale an implied term that the goods are reasonably 
fit for the purpose for which they are sold, and s. 14 (2) 
implies a term that the goods are not fit if they contain defects 
unfitting them for their only proper use not apparent on 
ordinary examination (Grant v. Australian Knitting Mills, 
Lid, |1936} A.C. 85, 100). There is also the Donoghue v. 
Stevenson line of cases which impose on all manufacturers a 
duty of reasonable care to ensure that their products will 
not injure the person or property of the consumer. Judge 
TupoR REEs, however, held that, no matter what the quality 
of the coal, it was a common practice to place a fire-guard 
before an open fire when going out of the house, or out of the 
room, and hence there was no liability in the Gas Board. 
We would agree on the wisdom of fencing in an open fire 
when leaving the house, but surely one is entitled to leave 
the room without having to box it in like a dangerous animal ! 
And what of the damage done by spitting shale in one’s very 
presence ? 


Town Planning: Licences for Tree Felling 


CIRCULAR No. 60/51, issued by the Ministry of Local 
Government and Planning on 5th October, states that, 
in order to avoid duplication of applications, s. 13 of the 
Forestry Act, 1951, provides in effect that, where a licence is 
required under that Act for the felling of any trees subject 
to an order, an application for such a licence will be treated 
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as an application for permission to fell under the order. 
Direct application to the local planning authority will, there- 
fore, be appropriate only where a licence is not required 
under the Forestry Act, i.e., in the case of trees in the 
Administrative County of London (to which the Act does not 
apply), or in respect of operations such as topping and lopping 
and those felling operations included in the list of exceptions 
appended to the circular. All other applications will be 
made to the Forestry Commission in the first instance. 
The application form, which must be completed in triplicate 
in the case of trees which are the subject of a Tree Preservation 
Order and forwarded to the Forestry Commission Conservator 
for the district concerned, is reproduced in Appendix B to the 
circular. In those and in other cases the remedy for any 
person aggrieved by the refusal will lie under the Forestry 
Act, 1951, and not under the provisions of the Tree Preservation 
Order. Among other matters dealt with in the circular is 
the procedure to be followed where the local planning authority 
disagree with the Commission’s proposals. 


Worshipful Company of Solicitors 


THE News Letter of the Worshipful Company of Solicitors 
of the City of London for September, 1951, records that there 
are now 292 Liverymen and 112 lreemen, an increase of seven 
Liverymen and two Freemen since the February News Letter. 
At the annual meeting of Liverymen and Freemen the Master 
(Mr. P. R. JoHNnson) said: “ It is very satisfactory that the 
number continues steadily to increase and it looks as if, before 
long, the Livery may reach its maximum of 350, and we 
shall have to start a waiting list of Freemen desiring to take 
up the Livery.” Turning to the question of solicitors’ 
remuneration, at which the company had been working “‘ for 
a distressing number of years,” inspired by Past Master 
BuLLock, the Master referred to the analysis of the figures of 
solicitors’ incomes reported by the PRESIDENT OF THE LAW 
SociETy at the annual meeting. It disclosed that about 
one-third of solicitors in private practice were receiving 
incomes which were below £1,000 per annum, and that the 
average income of a London solicitor for 1949-50 was slightly 
below the general average for the country as a whole. This 
confirmed the Society’s view that, owing to such matters as 
the steep rise in overhead expenses in London and the incidence 
of registered land transactions, the average London solicitor 
was, when compared with his colleagues in the country, 
relatively worse off now than he was in 1939, 


‘“* Gobbledygook ” in the Statute Book 

In the same issue of The Times (17th October) as a contribu- 
tion to the correspondence on “‘ gobbledygook,”’ a statement 
by the Lorp CuieF Justice on the unintelligibility of the 
Road Traffic Acts and the regulations thereunder was quoted. 
In allowing an appeal under s. 10 of the Road Traffic Act, 
1930, he said that he hoped that the justices would not take 
the decision of the court as a reflection on them. The amount 
of matter which a police officer had to bear in mind with 
regard to the Road Traffic Acts and statutory instruments 
made thereunder was enormous, and one wondered that 
they did not make more mistakes than they did. His 
lordship read a passage from the Motor Vehicles (Variation 
of Speed Limit) Regulations, 1950, and said that it was 
perfectly deplorable to ask a bench of justices, who were 
giving their time voluntarily in the interests of justice, to sit 
down on a hot morning and wrestle with such a passage. 
That passage could have been put in about one-third of the 
length and in a way which anybody could have understood. 
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A REVIEW OF RECENT DEATH DUTY DECISIONS—II 


FINANCE Act, 1940, AND St. AUBYN (No. 2) CASE 

Part IV of the Finance Act, 1940, which deals chiefly with 
the incidence of estate duty on controlled companies, is 
something worse than a maze; together with its detailed 
amendments it is a jungle, rich in prickly growths and full of 
strange monsters, such as “ the statutory hypothesis’ and 
‘associated operations.”” There can be few lawyers who do 
not get lost when they enter this jungle, even though its 
trackless ways are familiar to them. 

It is, therefore, an immense pleasure to see how firmly the 
House of Lords have dealt with the Act in St. Aubyn v. A.-G. 
(No. 2) [1951] 2 All E.R. 473, the first case in which it has 
been brought before them ; and it is a matter for regret that, 
although the taxpayers surmounted many obstacles, they yet 
failed to take the last hurdle, and thereby lost their case. 

Their lordships were unusually outspoken in their comments 
on the sections. Thus Lord Simonds said (p. 484), referring 
to the claim under s. 46: 

“Tt involves the consideration of provisions which are, 
I think, of unrivalled complexity and difficulty and couched 
in language so tortuous and obscure that I am tempted to 
reject them as meaningless.” 

Lord Radcliffe, in turn, refers (at p. 493) to “ obscurity .. . 
created by deliberate legislation,” and comments : 

“the taxpayer is entitled to be told with some reasonable 
certainty in what circumstances and under what conditions 
liability to tax is incurred or else to be told explicitly that 
the circumstances and conditions of liability are just those 
which the Inland Revenue Commissioners in their adminis- 
trative discretion may consider appropriate. The seventeen 
sections which constitute Pt. IV of the Finance Act, 1940, 
are expressed with what proves on investigation to be a 
vagueness so diffuse and so ambiguous that they may well 
produce in practice the second alternative while adopting 
in form the requirements of the first.” 

Those of us who have to advise on these problems have long 
felt that s. 46 is taxation at discretion and, in quest of more 
definite guidance, have sought in vain to form some conception 
of the policy of the Revenue in applying it. Perhaps the 
strong words used by their lordships will bring about some 
simplification. 

The interest of the St. Aubyn case, however, passes beyond 
its particular subject-matter. Lord Simonds’ hint that a 
statute might be rejected as ‘‘ meaningless” is reminiscent 
of Lord Coke’s utterance that an Act of Parliament might be 
declared “utterly void,’ and is a strong assertion of the 
independence of the judges. 

Again, it is notable that on three of the issues the House 
was divided three to two, and each time the minority was 
differently composed. Perhaps the only precedent for such a 
disagreement is to be found in the well-known case of River 
Wear Commissioners v. Adamson (1877), 2 App. Cas. 743. 
Lastly, before we part from generalities, it is of great practical 
importance to find that their lordships have firmly applied 
the rule that a taxing statute must impose a charge by clear 
words—in other words, that it will be construed against the 
Crown if there is any doubt. As will be seen, one of the issues 
in the case was whether a “transfer of property” to a 
company (one of the conditions which must be satisfied before 
a charge arises under s. 46) includes a “ payment of money ” 
on subscribing for shares. By a majority it was held that, in 
the absence of express words, such a payment of money is not 
a transfer of property, if the latter words are read in their 
ordinary everyday sense. 


« 


The facts 
The following is a précis of the facts of the case, which were 
somewhat involved :— 

(i) Under certain strict settlements property consisting 
of freehold estates, investments representing capital money 
and equitable interests was limited upon such trusts as 
Lord St. Levan, the tenant for life, and Mr. Ponsonby, one 
of the trustees, should jointly appoint. This was the 
position in 1927. 

(ii) On 21st March, 1927, a private company known as 
St. Aubyn Estates, Ltd., was formed. 

(ui) By a deed of 23rd March Lord St. Levan and 
Mr. Ponsonby authorised an extension of the Settled Land 
Act powers so as to authorise the transactions next 
mentioned. 

(iv) On 24th March Lord St. Levan and Mr. Ponsonby 
agreed to sell the settled estates and other settled property 
to the company for £1,700,000, of which (a) £950,000 was 
to be paid at once in cash to the trustees, and (b) £750,000 
was to be paid to the trustees in forty half-yearly 
instalments of £18,750. 

(v) By a further deed of 25th March Lord St. Levan as 
tenant for life directed the investment of £850,000 in 
ordinary shares in the company, which were duly allotted 
to the trustees at a large premium. 

(vi) By a deed of 28th March the sum of £100,000 in 
cash and the £750,000 payable by instalments were 
appointed outright to Lord St. Levan, who immediately 
applied the £100,000 in taking up preference shares at par. 

(vii) Finally, the 50,000 ordinary shares purchased for 
£850,000, which were all that now remained within the 
settlement, were appointed upon new trusts under which 
Lord St. Levan’s life interest was wholly extinguished. 
Lord St. Levan died in 1940, a few months after the Finance 

Act had come into operation, and duty was admittedly payable 
on the 100,000 preference shares and the balance of the 
instalments of £750,000, which were the absolute property 
of the deceased. But, in addition, the Crown claimed duty 
either— , 

(a) under s. 43 of the Act, on the ordinary shares in 
which the deceased’s life interest had been terminated, or 

(5) under s. 46, on a proportion of the company’s assets 
corresponding to the benefits drawn by the deceased. 


The claim under s. 43 


Section 43 imposes a charge to estate duty where (to put 
the matter concisely and without meticulous accuracy) a 
life interest is surrendered within five years of the life-tenant’s 
death, or even outside the five-year period, if the life-tenant is 
not excluded from possession and from “ any benefit to him 
by contract or otherwise.”’ 


Now it is clear that Lord St. Levan had surrendered his 
life interest in the ordinary shares which remained within 
the settlement. But this transaction took place more than 
five years before the death, and in order to succeed the Crown 
had to establish that there was a reserved benefit. lor this 
purpose they relied on what is conveniently called “ the 
statutory hypothesis.” 

This expression refers to the position under s. 56 (2) of the 
Act of 1940, which, in effect, turns a controlled company 
into a settlement ; for such a company is deemed to hold its 
assets in trust for the various persons having shares, debentures 
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or other interests in the company. The result, in relation to 
Lord St. Levan, was that the company held its assets on 
trust to pay to him the regular instalments of £18,750 and on 
such further trusts as corresponded to his preference shares. 

Their lordships unanimously held that the effect of s. 56 (2) 
is not to give the various beneficiaries general interests in 
the assets of the company at large, but that their separate 
interests remain distinguishable properties. 

The question then had to be decided whether Lord St. 
Levan’s retention of the instalments and preference shares 
was the reservation of a benefit “ referable” to the ordinary 
shares in which his life interest had terminated. 

The decision throws great light on the question, ‘‘ What is 
meant by a reserved benefit ?’’ a question which is of everyday 
importance in connection with gifts. Lord Simonds (at 
pp. 479, 481 et seq.) sets out the law by degrees : 

(i) There is no reservation if a person having two estates 
gives one away and keeps the other. 

(ii) The position is no different if a life-tenant (say) 
surrenders his interest in settled estates, but keeps the 
capital moneys. 

(iii) Again, the principle is the same if-—as here—a 
tenant for life with an overriding power appoints part of 
the settled property to someone else and the remainder to 
himself. 

(iv) A gift of a limited interest in property with the 
retention of some other interest does not amount to a 
reservation : for it is still a case of giving away part and 
retaining the rest. 

(v) If no interest in the property is retained, but there 
is some collateral benefit, this must be something 
“referable ’’ to the gift, such as an annuity offered in 
consideration of it. 

The question always is: What interest in property has 
been given away, and what has been retained? Then, 
after this has been settled: Is anything reserved out of the 
interest given, or has any collateral benefit been obtained by 
reason of the gift ? 

In the result, as there was here no benefit referable to the 
shares remaining settled, the claim of the Crown under s. 43 
failed. 

It should be pointed out that the Finance Act, 1950, was 
not in force at the relevant date, and under the amendments 
made by this Act the claims under s. 43 would probably 
have succeeded. 


Procedure 


XI—ERRORS AND 


THE tale of Mr. Godefroy, who litigated at some length just 
over a hundred and twenty years ago, is a cautionary one for 
both lawyers and suitors. Having been so careless, it was 
alleged, as to knock down the child of one Stephen Dubois, 
Godefroy was soon to discover that, as the saying is, it never 
rains but it pours. He was sued by Dubois, but the process 
was served not on Godefroy himself but on his son. He 
consulted an attorney called Jay, who, confident that this 
service was bad, did nothing. Bad or good, the service was 
sufficient to enable Dubois by some means or other to recover 
judgment in default, to have damages assessed at thirty 
guineas, and to execute against Godefroy’s goods. Whereupon 
Godefroy sued Jay and his partner for negligence. But the 
fates were surely against him, for his attorney in this new 
action, Dalton by name, omitted, relying on the advice of 
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The claim under s. 46 
Section 46 imposes duty on a proportion of the assets of 
a controlled company if it can be proved that— 
(i) the deceased made a transfer of property to the 
company (at any time) ; 
(ii) he received “ benefits ”’ 
five years of his death. 
Thus, this section rendered possible a direct attack on the 
estates vested in the company, disregarding the screen of 
shares and other interests. All but one of the issues under 
s. 46 were decided by a majority. 


from the company within 


It was held by a majority that a payment of cash on the 
allotment of shares does not satisfy the condition as to a 
“transfer.” This is very important, as the contrary has 
hitherto been assumed, and in many cases there is no other 
property transferred. 

A further point arose as to the transfer of the land on the 
one hand and the equitable interests and investments on the 
other, inasmuch as a transfer made “ in a fiduciary capacity ” 
not arising under a disposition made by the deceased does not 
satisfy the section. 

It was held that the transfer of the land, under powers 
conferred by the Settled Land Act and the prior settlements, 
was made in a fiduciary capacity and was outside s. 46. 

However, the transfer of the other properties was made at 
the direction of Lord St. Levan, though not by him, and this, 
under s. 58 (4), amounts to the same thing. Moreover, by 
s. 58 (2) it is necessary to bring in “ associated operations,” 
one of which was the grant of increased powers under the 
deed of 23rd March, to which Lord St. Levan was a party. 
Therefore, though he acted in a fiduciary capacity, this arose 
under a disposition made by himself; and the result was 
that the transaction sufficed to bring s. 46 into operation. 

A final point of some importance was whether certain loans 
made to the deceased by the company, though repayable with 
interest, could be classified as “ benefits ’’ in determining the 
extent to which a charge could be imposed on the assets of 
the company. Though recognising that such cases may give 
rise to hardship, their lordships felt compelled by the wording 
of s. 47 to hold that loans must be regarded as ‘ benefits ”’ 
and taken into account in assessing the proportion of the 
company’s assets liable to taxation. 

The St. Aubyn case covered a variety of points, and on some 
of them the decision will be helpful ; it need hardly be pointed 
out, however, that the complications of the sections have not 
yet, by any means, been fully explored. 

J. H. M. 


AMENDMENTS 


‘a gentleman at the bar, of great experience and skill,”’ to 
adduce a copy of the default judgment obtained by Dubois. 
Hence yet another action of negligence, Godefroy v. Dalton 
(1830), 6 Bing. 460, which, alas, also failed, not indeed 
because Dalton had acted on counsel’s advice, but because, 
there being almost room in the special circumstances of the 
case for two opinions whether or no the copy judgment was a 
material requirement, Dalton’s negligence was not gross 
enough. So back to his old enemy Jay, against whom the 
long-suffering plaintiff, not without further vicissitudes (see 
Godefroy v. Jay (1830), 6 Bing. 616), at last secured a verdict 
for damages of £45 and held it against a motion to reduce the 
damages to a nominal sum (Godefroy v. Jay (1831), 7 Bing. 413). 

What is to be done under modern procedure if a writ is 
served on the wrong person? According to Nelson v. 
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Pastorino & Co. (1883), 49 L.T. 564, the actual defendant, 
when he hears of the improper service, ought to appear 
conditionally and apply to the court to discharge the service. 
It is certainly not safe to ignore the matter altogether. 

Generally, non-compliance with the rules is not to render 
any proceedings void unless the court so directs, but the 
proceedings may be set aside, wholly or in part, or amended 
or otherwise dealt with in such manner and upon such terms 
as the court or judge shall think fit (Ord. 70, r. 1). And by 
Ord. 27, r. 15, any judgment by default may be ordered to 
be set aside on terms. If the default is default of appearance, 
it will be necessary for the applicant for such an order first 
to enter an appearance, which he may do after judgment. 
Default in attendance at the hearing of an Order 14 summons 
probably does not render the judgment directed on such a 
summons a default judgment in this sense (Spira v. Spira 
1939} 3 All E.R. 924). The proper course for the defendant 
in case of an accidental omission to attend is to appeal against 
the order, but if the order has not been drawn up the master 
may in his discretion grant a stay and restore the summons. 
Failure by an appellant and his advisers to be present when 
an appeal is called on in the Court of Appeal does not preclude 
an application to have the matter reinstated in the list, even 
though an order dismissing the appeal has been pronounced 
and drawn up (Brooksbank v. J. L. Rawsthorne & Co. (1951), 
ante, p. 530). 

Many errors and mischances occurring in litigation may be 
put right under the rules relating to amendment. The editors 
of the Annual Practice give us (at pp. 453 e¢ seg. of the 1951 
edition) an interesting summary of the various powers of 
amendment, whether strictly or only as a matter of con- 
venience so called, and whether effective on the application 
of a party or on the initiative of the court. Not all arise 
under Ord. 28, which is the order headed ‘‘ Amendment.” 
There is, for instance, r. 1 (6) of Ord. 14, under which, if on 
the hearing of an application for judgment it appears that a 
clam which could not have been specially indorsed under 
Ord. 3, r. 6, has in fact been included in the indorsement on 
the writ, the judge may, if he thinks fit, as an alternative to 
dealing with the claim specially indorsed as if no other had 
been included and allowing the action to proceed as respects 
the residue of the claim, forthwith amend the indorsement 
by striking out the claim which is not within Ord. 3, r. 6. 
Again, parties may be added or struck out under the terms 
of Ord. 16, r. 11. 

The jurisdiction to order or to allow amendments is not, 
of course, confined to cases of error. A change of tactics 
will sometimes necessitate an application to amend a pleading, 
or it may be deemed advisable to seek leave to meet the other 
party’s pleading in this way. The general principle operates 
in favour of allowing an amendment on payment of the costs 
thereof, so long as it is reasonably necessary for the presentation 
of the applicant’s case and does not work injustice on his 
opponent. Amendments allowed by order must be actually 
made within the time limited, or within fourteen days if 
no time is limited. Otherwise the order is to lapse 
(Ord. 28, r. 7). Cole v. Le Jeune (1951), 95 Sor. J. 415, 
shows that the Court of Appeal regards counsel for the party 
who has been given leave to amend during the course of a 
trial, even in the county court, as being under a duty to see 
that the amendment is effected forthwith and the record 
put in order. 
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In general an amendment cannot be made without leave. 
The exceptions are contained in Ord. 28, rr. 2 and 3. By 
r. 2a plaintiff may, without any leave, amend his statement 
of claim once at any time before the time limited for reply 
and before the reply is delivered or, where no defence is 
delivered, at any time before the expiration of four weeks 
from the appearance of the defendant who shall have last 
Kule 3 gives a corresponding right to a defendant 


appeared. 
Concomitant 


who has set up any counter-claim or set-off. 
rules are rr. 4 and 5, which respectively enable the court, 
if it thinks fit, to disallow the amendment on application, 
and prescribe the time for pleading to the amended claim or 
for the opposite party to amend his own pleading. 

Order 28, r. 2, naturally covers the amendment of special 
indorsements, which give rise to problems of their own since 
they are almost always employed with an eye on the Order 14 
procedure. In this event an irregularity in an indorsement 
can be cured by r. 2 at any time before the Order 14 summons 
comes before the master for adjudication (Roberts v. Plant 
[1895] 1 Q.B. 597). The amendment may necessitate the 
reswearing of the affidavit in support of the summons, though 
it did not in the special circumstances of Roberts’ case ; for 
the affidavit commonly refers to the indorsement of the writ 
for particulars of the claim which it verifies. A summons 
under Ord. 14 has to be served, accompanied by a copy of 
the supporting affidavit, four clear days before the return day. 
The writ bearing the amended indorsement also requires to 
be served, and therefore, unless the defendant consents to 
judgment on the amended claim, a postponement of the 
appointment before the master will almost always be necessary 
where the amendment is made after the issue of the summons 
for judgment. This in turn necessitates reservice of the 
summons, together with a notice to the defendant that he 
need not attend the appointment originally notified. 


One of those comparatively minor but still ticklish points 
on which opinion in solicitors’ offices is often divided concerns 
the question whether or not to amend when there has been 
an inadvertent misnomer of a defendant. Prospective 
litigants are not always the most reliable authorities on thicir 
opponents’ full names and the correct spelling of them. 
Consequently John Benjamin Jones may be sugd as “‘ J. Jones,” 
or even as “ J. J. Johns.” This error will come to light if 
and when an appearance is entered, or, it may be, from some 


other source in a case where there is no appearance. Need 
the plaintiff amend the title of the action? The answer 
appears to depend on the extent of the discrepancy. {f the 


surname in the writ is wrong or wrongly spelled, or if fore- 
names are added in the appearance which are not represented 
in the name on the writ by their correct initials, then leave to 
amend the title of the action with or without reservice of 
the writ must be sought. This may conveniently be done, 
sometimes, by incorporating the application to amend in 
a summons for judgment. If, on the other hand, the names 
in which an appearance is entered are merely an expansion 
into full forenames of the bare initials appearing on the writ, 
with no change in the surname, it will be sufficient to describe 
the defendant in future documents as, e.g., ‘John Benjamin 
Jones, sued as J. B. Jones,’ and judgment may be taken in 
that form. But a judgment im default of appearance will 
strictly follow the writ unless amendment is ordered. 


®t, 5 





Alderman A. F. Clark, solicitor, of Reading, has been presented 
by the Reading Municipal Association with a bound volume of 
photographs recording his activities as mayor, in appreciation 


of his successful year of mayoralty in 1950-51. 


Mr. J. W. H. Knight, Town Clerk and solicitor to Bury 
St. Edmunds Town Council since 1949, has submitted his 
resignation with effect from 31st December, in order to enter 


private practice. 
3 
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LAW OF PROPERTY ACT, 1925, s. 56 


SoME very fusty learning was brought out in Chelsea & Walham 
Green Building Society v. Armstrong, which has just been 
reported in the law reports at (1951) Ch. 853. X agreed 
to sell to the defendant certain premises subject to a mortgage 
in favour of the plaintiff society. The title to the premises 
was registered and the sale was completed by an instrument 
of transfer of which the principal features were as follows : 
(1) a transfer of the premises by X, in the first person singular 
(“I hereby transfer’’); (2) a covenant by the defendant 
with X, also in the first person singular (‘I hereby covenant’’), 
to pay the balance of the mortgage moneys then owing ; 
and (3) a covenant by the defendant, also in the first person 
singular, with the plaintiff society to pay the mortgage 
moneys and observe the covenants contained and implied 
in the mortgage. This transfer was not inter partes, and it 
was executed by the defendant and X alone; the plaintiff 
society did not execute it, nor was the society in any way 
expressed to be a party to the transfer. 

The defendant subsequently sold the premises, still subject 
to the mortgage, to Y and this sale was completed by an 
instrument of transfer similar to that used on the previous 
occasion. Default was made in payment of the mortgage 
moneys, and the society, having elected to proceed against 
the defendant, issued a summons against him for payment 
of the arrears. An application was then made, by procedure 
summons, to have determined the question of law whether, 
as the instrument of transfer between X and the defendant 
was not made inter partes, the society was entitled to sue 
the defendant on the covenant expressed in that instrument 
to be made by the defendant directly with the socicty. 

The plaintiff society's case was put in two ways, firstly by 
reference to purely common-law rights, and secondly by 
reference to s. 56 of the Law of Property Act, 1925. Vaisey, J.’s 
decision, that the society could sue the defendant on his 
covenant, was based on the distinction which exists at common 
law between a deed poll on the one hand and a deed inter partes 
on the other. This decision can be summarised quite shortly 
as follows :- 

(1) There is an old rule that no person can sue on a covenant 
made with him in a deed made inter partes unless he is a party 
to such deed (see Norton on Deeds, 2nd ed., p. 28) ; but this 
rule never applied to deeds poll, which could always be sued 
upon by any person with whom the covenant was made, 
whether a party thereto or not (7id., p. 29). (The reason for 
this curious distinction lies in the nature, or supposed nature, 
of the two types of deed: a deed inter partes is a contract 
between two parties, of no immediate concern to others, 
whereas a deed poll is addressed to the world—‘‘ Know all 
men by these presents ’’—and has a public or quasi-public 
character.) 

(2) A transfer of registered land in the form used in the 
present case has no reference to parties at its commencement, 
and, while not strictly a deed poll, it is certainly not a deed 
inter partes; but, like all Land Registry transactions, the 
transfer was of a quasi-public character, in the sense that 
everybody concerned could look at the register, and for this 
reason was comparable to a deed poll. 

(3) The rule that a person not a party to a deed poll may 
sue thereon applied, therefore, to a registered transfer of 
land, with the result that the plaintiff society could enforce 
the defendant’s covenant to pay the mortgage moneys 
against him. 


Having regard to this decision on the intrinsic nature 
of the instrument it was unnecessary for the learned judge 
to express any opinion as to whether s. 56 of the Law of 
Property Act, 1925, would have enabled him to reach the same 
conclusion by another route, nor did he do so, beyond observing 
that the point might, perhaps, be covered by that section, 
It is, therefore, a little surprising to see in a note on this 
decision in ‘‘ The Conveyancer and Property Lawyer” 
(vol. 15, No. 4, p. 268) the statement that “it appears that 
counsel for the plaintiffs did not take the easiest course 
open to them, and argue, as noted by Vaisey, J., that the 
case was provided for by s. 56 (1) of the Law of Property 
Act, 1925, whereby a person may take the benefit of any 
covenant though he may not be named as a party to the 
instrument.”’ There is a world of difference between the 
tentative suggestion that the point might be covered by this 
provision (which was all that Vaisey, J., permitted himself), 
and the flat statement that it is so covered. Moreover, it is 
at the least doubtful whether the particular covenant in 
this case falls within the scope of s. 56 (1) at all. 

Subsection (1) of s. 56, so far as material, provides that 
‘“‘a person may take an immediate or other interest in land 
or other property, or the benefit of any . covenant or 
agreement over or respecting land or other property although 
he may not be named as a party to the conveyance or other 
instrument.” It is clear, therefore, that provided the 
covenant which is sued upon is of the kind provided for, 
i.e., ‘a covenant over or respecting land or other property ” 
the old common-law rule which prevented a person not a 
party thereto from suing on a covenant with him made in a 
deed inter partes has gone ;_ but the question remains whether 
the covenant in this case was a covenant of the type provided 
for. 

The covenant was a covenant with the society to repay 
to the society the principal sum then owing on the security 
of the registered charge and the interest thereon and all 
sums of money then due or to become due under the registered 
charge, and also to perform all the other covenants by the 
original mortgagor’in the registered charge contained or 
implied. The covenants to which s. 56 (1) applies are 
apparently covenants which run with the land (Dyson v. 
Forster (1909) A.C. 98), and it would not appear that a 
covenant to pay a sum of money and to observe other 
covenants in relation to mortgaged property is a covenant 
which falls within this definition (cf. in this respect Grant v. 
Edmondson '1931| 1 Ch. 1). Is such a covenant, then, a 
covenant over or respecting property other than land ? 
There is no authority, so-far as I am aware, to assist one 
towards a solution of this question. Section 56 (1) is said to 
teplace s. 5 of the Real Property Amendment Act, 1845, 
which dealt (as the title of the Act implies) purely with real 
property and had as its object the abolition of the old rule 
that an immediate interest in land could not be granted in 
favour of a grantee unless that grantee was a party to the 
deed (see White v. Bijou Mansions, Ltd. |1937| Ch. 610, 
at p. 623) ; the extension of this enactment to other property, 
as well as land, came in 1925. But, if the construction put 
upon s. 5 of the Act of 1845 by the Court of Appeal in Dyson 
v. Forster, supra, is any guide, a covenant over or respecting 
other property must be a covenant which in some way or 
other affects such other property (see Congleton Corporation 
v. Pattison (1808), 10 East 130), and there is no such other 
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DR. BARNARDO’S HOMES 


NOT NATIONALISED 

7,000 CHILDREN SUPPORTED 

140,700 boys and girls have been 

welcomed through the ‘Ever-Open 

Door ’’ in 85 years. The work depends 
on voluntary gifts and 


LEGACIES 


£1,000 WILL ENDOW A BED 


Forms of Bequest from the General 
Secretary’s Office (Stepney Green 3400 
Ext. 64). Cheques (crossed), payable 
‘Dr. Barnardo’s Homes,”’ should be sent 
to 83 Barnardo House, Stepney Causeway, 
London, E.|I. 
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AUCTION SALE 


WEDNESDAY, NOVEMBER [/4th, - 195! 
FREEHOLD SHOPS WITH POSSESSION 

SEVEN KINGS, ESSEX—34-36 Cameron Road. Two Shops, Two Workshops at rear. 

Separate entrance to Two Flats, one let at 18s. 7d. p.w. Suitable many trades. 

FREEHOLD INVESTMENTS 

ROMFORD— 17 Linley Crescent. Modern Terrace House, producing £54 3s. 4d. p.a. 
ROMFORD—150 Squirrels Heath Lane. Modern Semi-detached House, producing 

£64 IIs. 4d. p.a. 


er — cae —_ ’ Allen Road. Modern Semi-detached Bungalow, producing 


xcl. 
HORNCHU nc i. 38 Woodhall Crescent. Modern Semi-detached Bungalow, producing 


£65 
HORNCHURCH "is Woodhall Crescent. Modern Semi-detached Bungalow, producing 


£66 4d. p.a 
HORNCHURCH 38 Bruce Avenue. Modern Semi-detached House, producing 
8d. 
HORNCHURCH 110" Bruce Avenue. Modern Semi-detached House, producing 


£59 11s. 8d. p.a. 
MANNERS, HEARNE and MANNERS 
will offer the above for sale by Auction, in Lots (unless previously sold by Private Treaty), at 
WINCHESTER HOUSE, Old Broad St., E.C.2, on WED., 14th NOV., 1951 at 3.30 p.m. 
Particulars and Conditions of Sale from the — at: 
45, LONDON WALL, 2 
MONarch 0794 (5 = 




















EDWARD ERDMAN & CO. 


AUCTIONEERS, VALUERS, SURVEYORS anp ESTATE AGENTS 
@ 

Valuations and Surveys for Probate and all purposes 
Estates managed - Rents collected 
Compensation claims under Town and Country Planning Act 
Rating Appeals -  Dilapidation claims 
Preparation of plans - Supervision of building work 
Advice on Investment uf Trust Funds 


OFFICES: 


6, GROSVENOR STREET, LONDON, W.1 


MAYFAIR 8191 












































MISS SHEPPARD'S ANNUITANTS’ HOMES 


FOUNDED 1855 FOR ELDERLY GENTLEWOMEN 


Our Homes, administered under a Charity Commission Scheme 

provide unfurnished rooms, rent free, to Gentlewomen in good 

health, aged between 60 and 75 years on entry, and who have 

a secured income of from £52 to £160 per annum. Ladies 

must be members of the Church of England or of a Protestant 
denomination 


OUR HOMES DO NOT RECEIVE GOVERNMENT AID 


They need the support of new friends 


LEGACIES 


are invaluable to us 
PLEASE REMEMBER US WHEN ADVISING CLIENTS! 
Write Secretary: !2 Lansdowne Walk, W./1 

















A work never more important 
than it is today 


* 


Today the very basis of human life and 
society is called in question all over the world. 
This draws the Bible, with its claims and its 
achievements as man’s road to the knowledge 
of God and of His laws, into the centre of the 
spiritual conflict in the world. To translate the 
Bible into every language, and to distribute it 
in every land is the vast undertaking of the 
British and Foreign Bible Society. In doing 
this the Society unites members of all the 
Churches in one common purpose. 

If production is to keep pace with the rapid 
growth of literacy particularly in Africa and 
Asia, funds are urgently needed. Surely no 
Christian work, no Charity, is more worthy of 
support than the work of the British and 
Foreign Bible Society. 

When your advice is sought, please remember 


THE BRITISH AND FOREIGN 
BIBLE SOCIETY 


146 QUEEN VICTORIA STREET, LONDON, E.C.4 


Please mention ‘‘ THE SOLICITORS’ alien 














EEE 
_ NATIONAL GUARANTEE 


AND 


_ SURETYSHIP ASSOCIATION 











(ESTABLISHED 1863) 


THE ONLY BRITISH COMPANY TRANSACTING 
SURETYSHIP BUSINESS ALONE 


The Association offers to the 


LEGAL PROFESSION 


a highly specialised service for dealing with 


ADMINISTRATION 


and all other Legal and Government 


BONDS 


* 
INDEMNITIES 


re 
LOST DOCUMENTS, DEFECTIVE TITLES, 
RESTRICTIVE COVENANTS, MISSING 
BENEFICIARIES AND OTHER 
CONTINGENCIES 
ARRANGED 


* London Office: 
17 CHARLOTTE SQ., GRANVILLE HOUSE, 
EDINBURGH ARUNDEL ST., STRAND, W.C.2 


Pranches: BELFAST, BIRMINGHAM, BRISTOL, DUBLIN, GLASGOW, LEEDS, 
LIVERPOOL and MANCHESTER 


Head Office: 








’ when replying to Advertisements 
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property within the scope of a covenant of the kind here in 
question to be affected thereby. Section 56 (1) is one of the 
more difficult provisions of the 1925 legislation, and I readily 
concede that it may one day be construed as covering such a 
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case as arose in Chelsea & Walham Green Building Society 
v. Armstrong ; but its difficulties, historical and linguistic, 
are such as to make it a second choice as a peg on which to 
hang a decision, if an alternative is readily available. 


+. ase, ** 


CONTROL: PROTECTION OF SUB-TENANTS 


I pRoposE to discuss rather more fully one of the questions, 
therein described as academic, which I mooted in the 
“ Notebook ”’ on 10th February last, the occasion for my 
then article being the decision in Regional Properties, Ltd. v. 
Frankenschwerth {1951) 1 All E.R. 178 (C.A.): what is the 
joint effect of the Increase of Rent, etc., Restrictions Act, 1920, 
s. 15 (3), and the Rent, etc., Restrictions (Amendment) Act, 
1933, s. 3 (1) (a) and Sched. I (d) in a case in which a 
sub-tenancy of a whole dwelling-house has been granted 
without the consent of the head landlord ? 

By s. 15 (3) of the 1920 Act: ‘‘ Where the interest of a 
tenant of a dwelling-house to which this Act applies determines, 
cither as the result of an order or judgment for possession or 
ejectment, or for any other reason, any sub-tenant to whom 
the premises or any part thereof have been lawfully sub-let 
shall, subject to the provisions of this Act, be deemed to 
become the tenant of the landlord on the same terms as 
he would have held from the tenant if the tenancy had 
continued.”’ 

Section 3 (1) (a) of the 1933 Act authorises a court to give 
judgment for possession, etc., of ‘any dwelling-house to which 
the principal Acts apply’ when it has power to do so under 
the provisions set out in the First Schedule, and para. (d) of 
that Schedule runs: “... the tenant without the consent of 
the landlord has at any time after the Ist July, 1923 |for new 
control, the Ist September, 1939] assigned or sub-let the 
whole ofthe dwelling-house or sub-let part of the dwelling-house, 
the remainder being already sub-let.”’ 

Prima facie, intellect has been at war with emotions. One 
expects to find the sub-tenant of controlled property treated 
with consideration: in one case, Glossop v. Ashley {1922} 
1 K.B. 1, which decided that, when rent reserved by a sub-lease 
was less than that reserved by the head lease, it was the former 
that determined the standard rent, the result may well have 
been beyond what was contemplated. On the other hand, 
even before the additional restrictions on premiums introduced 
by the Landlord and Tenant (Rent Control) Act, 1949, came 
into effect, it was not the policy of Parliament so to deprive 
landlords of common-law rights as to enable tenants to 
exploit the protection conferred, the “ protection of their 
homes.” 

What, then, are the rights of H the head landlord and S the 
sub-tenant in the following circumstances: H, the head 
landlord, lets a controlled dwelling-house to M for a term of 
years; there is no covenant and no condition concerning 
alienation; M, without asking or at all events without 
obtaining H’s consent, sub-lets to S; the sub-tenancy may 
be a weekly one. 

The term expires, and M drops out. H demands possession 
from S, who looks up all the authorities and refers to s. 15 (3) 
of the 1920 Act, and frames his answer on these lines: ‘‘ The 
premises were lawfully sub-let to me. According to Ward v. 
Larkins (1923), 67 Sol. J. 657, I would be protected even if 
M had incurred a forfeiture by sub-letting, provided I was 
not privy to the breach. Indeed, if M had broken a condition, 
or even a mere covenant, I would be protected if I could 


show that you knew, and did nothing, about the sub-letting, 
but went on accepting rent from M without any qualification 
(Carter v. Green [1950] 2 K.B. 76 (C.A.)).” 

I suggest that there are two possible answers to this 
reasoning. One is to deny that the sub-letting was “lawful” 
as that word is intended to be understood when used in 
s. 15 (3) of the 1920 Act. H would reply: ‘“ The premises 
were not lawfully sub-let to you, for para. (d) of Sched. I 
to the 1933 Act implies that in the case of controlled premises 
consent is necessary if the sub-tenant is to be protected. 
Ward v. Larkins merely decided that sub-tenants (there were 
eight of them) were protected if the sub-lettings had been 
‘lawful,’ which appears to mean (the head lease was an 
eighty years’ one) that necessary licences had been obtained. 
3ut there is authority for the proposition that ‘ lawfully 
sub-let’ is not limited to ‘sub-let not in breach of agreement’; 
in Roe v. Russell [1928] 2 K.B. 117 (C.A.), Eve, J., concluded 
his judgment with:‘... there are at least two forms of 
sub-letting which are not lawful under the Acts : one, a sub- 
letting which sub-lets the whole of the dwelling-house, or 
sub-lets a part the remainder being already sub-let, and the 
otherasub-letting made after the commencement of proceedings 
for recovery of possession.’ Note how the learned judge was 
careful to disclaim any intention of providing an exhaustive 
division. The second type he suggested would be the creature 
not of s. 15 (3) of the 1920 Act but of s. 5 (5) of that Act 
(re-enacted as s. 4 (5) of the Rent, etc., Restrictions Act, 1923), 
by which judgments for possession were made or declared 
to be inoperative against any sub-tenant, to whom the 
premises or any part thereof had been ‘lawfully’ sub-let before 
proceedings for possession were commenced. There may be 
other types, and para. (d) of Sched. I to the 1933 Act 
(formerly part of the fifth section of the 1920 Act which 
was partly replaced and partly re-enacted by s. 4 of the 
1923 Act) in effect makes the sub-letting of the whole of the 
premises, whether before or after proceedings have been 
commenced, an unlawful sub-letting.”’ 

The advantage of the above argument would be that it 
would strike at the very root of that advanced by S; but 
I would agree that it is somewhat forced, even for a Rent 
Act point. The alternative contention would be this: 
“Schedule I to the 1933 Act is, after all, concerned with a state 
of affairs obtaining after a contractual tenancy has been 
determined. No cause of action is created and a landlord 
could not sue for possession on the strength of anything 
contained in the Schedule alone. It authorises a court to 
grant an order for possession in certain circumstances, though 
the premises are controlled premises, but not unless the 
landlord would be entitled to possession apart from such 
circumstances. Assuming, then, that in s. 15 (3) of the 1920 
Act the words ‘lawfully sub-let’ mean ‘sub-let not in breach 
of agreement,’ the subsection does no more than to legalise 
the position of such a sub-tenant on the determination of the 
mesne term, giving him a status such as is given to any 
protected tenant whose contractual term has come to an 
end. Herein lies the significance of the words which follow 
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‘lawfully sub-let,’ namely, ‘ shall, subject to the provisions 
of this Act . The status, if a status of ‘ irremovability,’ 
is not one of absolute irremovability ; if the landlord can 
establish any of the grounds in the Schedule to the 1933 Act 
(and the court considered it reasonable to make an order) he 
may recover possession. Paragraph (d) contains one of 
those grounds, and the position as a whole is as follows : 
There are two principia divisionis. Premises may be divided 
into those (A) lawfully sub-let and those (B) unlawfully 
sub-let. Sub-lettings may be divided into (i) sub-lettings of 
whole and (ii) sub-lettings of part. But the (A) of the first 
division may be sub-divided into (A) (1) premises lawfully 
sub-let with, and (A) (2) premises sub-let without, the consent 
of the landlord. And the latter may, of course, comprise 
(A) (2) (a) the whole of the premises let by the head lease, 
or (A) (2) (b) part of those premises. In the case of the whole 
of the premises being sub-let without the consent of the land- 
lord, whether in breach of agreement or not, Parliament 
has seen fit to give the landlord a right (subject to the 
overriding requirement of reasonableness) to possession against 
the sub-tenant.”’ 


REGULATIONS AFFECTING “Z’’ RESERVIST 
AND OTHER SERVING TENANT FARMERS 


The Reserve and Auxiliary Forces (Protection of Civil 
Interests) Act, 1951, s. 21, transferred (as was briefly indicated 
in an article on Pt. II of the Act in our issue of 6th October : 
95 Sot. J. 630) certain notices to quit agricultural holdings, 
given by landlords to tenants performing “ relevant service ”’ 
and enjoying “residence protection,’ from the unchallenge- 
able to the challengeable (by counter-notice) category as 
distinguished by the Agricultural Holdings Act, 1948, 
s. 24 (2) and (3). Counter-notices can thus be served under 
subs. (1) by those concerned despite the exclusions provided 
for in subss. (2) and (3), the Minister being directed, if asked 
to consent to a notice to quit so affected, to consider the 
extent to which the ground relied on (bad husbandry, 
bankruptcy, etc.) may be due to the performing of the service, 
and the question whether consent would cause special hardship 
in view of circumstances attributable to service. This 
modification of the Agricultural Holdings Act, 1948, has 
occasioned consequential modification of the Agriculture 
(Control of Notices to Quit) Regulations, 1948; hence the 
Agriculture (Control of Notices to Quit) (Service Men) 
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Regulations, 1951 (S.1. 1951 No. 1780), came into operation 
on 5th October. These apply the 1948 Regulations to 
notices so made challengeable except that (a) if a tenant 
wants a question arising out of the reason for a notice to quit 
decided by arbitration, he can serve a subs. (1) counter-notice 
up to within a month after the arbitration terminates (though 
the reason was not one which could lead to arbitration under 
the 1948 Regulations: bad husbandry, land required for 
non-agricultural use, etc.); (+) the Minister may have a 
question raised by a notice to quit referred to arbitration 
proprio motu if it falls within the bad husbandry and breach 
of covenant and intended non-agricultural use class ; (c) also 
as regards questions within that class, if the tenant gives a 
counter-notice and the landlord applies for consent, he must 
state the reasons for the notice to quit “ as far as practicable,’ 
and, if there has been an arbitration, the result ; and (d¢) the 
Minister may, in any case in which a notice to quit is made 
effective within six months before it is to expire, either by his 
consent or as a result of reference (by a dissatisfied party) 
to the Agricultural Lands Tribunal, postpone the expiry 
date for up to twelve months. 

The above were issued under the Agricultural Holdings 
Act, 1948, s. 26, authorising the Minister to make regulations 
affecting notices to quit, etc.; but the Reserve, etc., Forces 
Act, 1951, itself empowered the Minister of Agriculture to 
make regulations to enable a counter-notice to be served on 
behalf of a service man while serving abroad, and to enable 
consequential acts or proceedings to be performed or conducted 
on his behalf ; and on the same day, 5th October, the Reserve 
and Auxiliary Forces (Protection of Civil Interests) (Agri- 
cultural Tenants’ Representation) Regulations, 1951, came 
into operation. These authorise the Minister to direct that 
some person other than a_ serviceman tenant farmer 
serving abroad, being a person acting in good faith in the 
serviceman’s interests but not duly authorised himself, may 
serve an Agricultural Holdings Act, 1948, s. 24 (1), counter- 
notice to a notice to quit on the tenant’s behalf ; when the 
necessity for any act arises, or proceedings require to be 
conducted, in consequence of a counter-notice affected by the 
modifications in s. 21 already referred to, the Minister may 
authorise a fit and willing person to act for the tenant ; 
and in the event of proceedings before the Agricultural Lands 
Tribunal by way of appeal, that tribunal may in such cases 
direct that a similarly suitable volunteer shall be deemed 
to be duly authorised to act for the tenant farmer. 


HERE AND THERE 


DRAMA AND THE LAWYERS 
It has always struck me as a rather curious omission or 
oversight that, while legal journalism sprouts book criticisms 
very freely, it has put forth no tiny bud of dramatic criticism. 
Yet no professional body is so persistently and variously 
represented and misrepresented on the stage as the lawyers, 
from Gascoigne, C.J., in Henry IV, Pt. II, to the soberly 
glamorous person described as a “ solicitor ’’ in the English 
version of ‘‘ The White Horse Inn.” Shaw has his trial 
scenes from “St. Joan” to the “ Showing-up of Blanco 
Posnet,”’ and a remarkably shrewd portrait of a High Court 
judge in ‘Captain Brassbound’s Conversion.’ Maugham 
(Somerset) has the divorce law at his fingers’ ends and at 
his mercy in the hilarities of ‘‘Home and Beauty.” The 
dramatists and film producers can’t do without the law, but 
the lawyers never seem to bother to say what they think 
about the dramatists and film producers. Well, just for 
once we have a chance, for we have been invited to say our 
say on a new French film about a murder trial—/ustice 
est Faite. So here goes in all humility, since it has already 


forestalled criticism by winning a Silver Laurel in France, 
a Silver Bear in Berlin and the First Grand International Prize 
in Venice last year. 


FRENCH TRIAL FILM 


START with the story, then. A brilliant woman doctor, a 
refugee from Lithuania, has killed her lover who was suffering 
from inoperable cancer. Already, two years before, he had 
asked her to give him a fatal injection, but not to tell him 
when the time had come. A straightforward problem of 
“euthanasia ’’or ‘‘ mercy-killing”’ 2? Luckily not, for at this 
time of day one would be hard put to it to find anything new 
to say on one side or the other of that well-worn controversy. 
It turns out in evidence that the deceased has left the lady 
a very large fortune, that as between the two of them she 
was the dominant personality, that she had supplanted his 
sister in the management of his chemical business, and, 
finally and dramatically, that she had another lover whose 
existence the sister had discovered only a few hours before 
the injection was administered. So the problem now 
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becomes : Was it really a “‘ mercy-killing,”’ in which case it 
was (I take my French law from the film) what in the States 
they call second degree murder, or was it just plain, cold 
first degree murder, for which the penalty is death? That 
is the question for the jury, and here we come to the real 
theme of the film: How fit is the jury to decide it? The 
dour farmer forced to leave his potato sowing and his wife 
to the care of his Italian hand ; the cheery little café waiter ; 
the society cynic who is just discarding an unsuitable mistress 
to make a suitable marriage ; the deeply religious printer 
whose child is a vicious mental defective, humanly speaking 
far better dead ; the elegant widow ; the ordinary business man ; 
the martinet major on the retired list : their personal problems 
and their prejudices must—inevitably must—sway their 
judgment of the half-understood problems of the stranger 
in the dock. Of course, the idea is not new, but in the film 
it is supremely well presented. The interweaving of the trial 
with the scenes from the private lives of the jury could 
easily have been the most terrible mess. In fact the pattern 
is framed with admirable artistry and at the centre is always 
the still, controlled force and tragic beauty of Claude Nollier 
as the accused. The producer, André Cayette, was himself 
once a practising barrister and the professional background 
has a careful authenticity which is generally lacking in court 
scenes. (It is wonderful with what unerring accuracy most 
films contrive to get the technical details just wrong.) Apart 
from its other merits the film is therefore an interesting study 
of I‘rench criminal procedure. The jury, numbering seven, 
are chosen by lot from among those summoned (subject to a 
right of challenge) in the judge’s private room but in the 
presence of counsel and of the accused. They sit, not in a little 
separate box of their own, but on the Bench with the judge 
and his two legal assessors. The judge interrogates first the 
accused and then the witnesses. (No question here of 
“He's your witness, Mr. Whitewig,’’ when the evidence 
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fails to come up to proof.) Counsel and members of the jury 
may question them by leave of the court. The judge and his 
assistants retire with the jury to consider the verdict, which 
may be found by the majority. Among counsel one notes 
(as one noted during the Kravchenko case) a tendency to act 
as if cross-examination meant examining crossly. 
JURY JUSTICE 

THE film, as I said, was admirable and created just the 
reflective mood which (one imagines) the producer intended. 
Unfortunately it did not leave well alone. In a prologue 
and an epilogue, spoken, for no apparent reason, in English, 
the moral was pointed and the obvious underlined with a 
trite sententiousness that did just what the film had neatly 
avoided doing, and set the more thoughtful saying: ‘‘ All 
right! Human justice is fallible and partial and limited 
by the human instruments which it must use, since there are 
no others—where do we go from here?’ Into the clinic 
maybe—thtough the producer does not actually suggest it ? 
Even in the film the medical witnesses did exactly what 
experts do in real life—with complete honesty and con- 
viction they contradicted each other. Or is it out comprendre 
c'est tout pardonner ? You could discuss that for life ever- 
lasting, amen. But meanwhile X has killed Y and in that 
crisis what are we going to do about it? I hope use all the 
intelligence and imagination at our limited human command 
as we do in any other crisis. A house is on fire with living 
people and valuable property inside. The passers-by know 
little about the building, the people or the contents. All 
cannot be got out ; to rescue some is to condemn the others 
to the flames. The rescuers may save this one or that one, 
but the one thing they can’t in sanity or common sense do 
is to sit around with their heads in their hands telling themselves 
that they know far too little about the situation to do anything 
at all. RicHarD Kor. 





REVIEWS 


Local Authorities’ Powers of Purchase-—-A Summary. By 
A. S. WispoM, Solicitor. 1951. Chichester: The Justice 
of the Peace, Ltd. 4s. net. 

This work is a summary in tabular form in seventy 
categories of the innumerable statutory powers conferred on 
local authorities to purchase land by agreement and 
compulsorily. It does not include the corresponding powers 
of metropolitan local authorities or local Act provisions. 
Many useful observations on particular powers are given in 
the last column of the table. The powers are so many and 
diverse, created from 1826 to 1950, that the summary will 
preve invaluable to any solicitor who has to advise whether 
a local authority has power to purchase for any particular 
purpose and, if it has, whether purchase can be made by 
agreement only or also compulsorily. 


Stapleson Back Duty. Fifth Edition. By RoNALp STAPLES 
and Percy F. HuGues, A.S.A.A., F.C.1.S. 1950. London: 
Gee & Co. (Publishers), Ltd. 21s. net. 

The authors of this book have packed in a great deal of 
concentrated and practical information. The statement of 
the penalty position, showing the differences in scope and 
amount between the various penalties, mitigation and method 
of enforcement, contains information not readily available in 


any other book. The chapter on “ voluntary disclosure ”’ is 
also valuable, particularly to anyone who has had limited 
practical experience, but a point of criticism is that the 1923 
“Hansard ”’ extract, which is now withdrawn, should not 
be given the same prominence (by being printed in heavy 
type) as the 1944 “‘ Hansard ” extract, which is the statement 
setting out the present practice of the Board of Inland 
Revenue. ' 

The book cannot be regarded as complete on the practical 
methods of calculating the under-assessed tax. For example, 
the chapter headed “‘ The Means Test’ (not to be confused 
with another kind of “‘ means test ’’) only indicates in very 
broad outline how profits are measured by the preparation 
of capital statements connected by figures of drawings, after 
adjusting for capital losses or gains and non-business receipts 
and expenditure. The part relating to the law of evidence 
might very well have been extended. In the citation of 
cases it would have been more helpful to other than purely 
tax specialists if references to all reports had been given. 

This book is recommended for its very usefui and concise 
statement of the law and practice relating to back duty 
settlements, as an adjunct to experience, but it is thought 
that it could be extended with advantage and, to some extent, 
improved. 





Mr. Justice KARMINSKI will sit as an additional Judge of 
Assize at Nottingham from 14th November for the hearing of 
matrimonial causes. 

The Lord Chief Justice has appointed Mr. Corin CLAayToN 
to be a Master of the Supreme Court (King’s Bench Division) 


from 22nd October, in the place of Master Moseley, who has 
retired. 


The following appointments are announced in the Colonial 
Legal Service: Mr. J. T. GirBerT, Attorney-General, Bermuda, 
to be Chief Justice, Bermuda; Mr. J. E. C. RocHECOUSTE, 
Education Officer (Acting District Magistrate), Mauritius, to 
be District Magistrate, Mauritius; Mr. D. J. SHERIDAN, Crown 
Counsel, Uganda, to be Director of Public Prosecutions, Law 
Officers’ Department, Gold Coast; and Mr. G. J. E. REIDE to 
be Magistrate, Tanganyika. 
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NOTES OF CASES 


COURT OF APPEAL 
NEGLIGENCE: ACCIDENT DURING NORMAL 
PROCESS: BURDEN OF PROOF 
Flaherty v. A. E. Smith Coggins, Ltd. 
Singleton and Birkett, L.JJ., and Roxburgh, J. 
5th October, 1951 

\ppeal from Denovan, J., sitting at Liverpool Assizes. 

The plaintiff was a dock labourer employed by the defendants. 
When he was engaged in loading cargo into a steamship he and 
three other labourers were stowing cases weighing about half a 
ton each into the hold. The plaintiff and one other man were 
pushing and the other two men were pulling a case by means of 
hooks, when, for some unexplained reason, the case fell on to 
the plaintiff's foot and injured him, whereupon he sued the 
defendants for negligence. Donovan, J., held that, as the 
recognised method of working was being employed, and that 
method was normally a safe one, the fact that the accident had 
happened raised a prima facie inference of negligence ; and, as 
the defendants had called no evidence to rebut that inference, 
he gave judgment for the plaintiff. The defendants now appealed, 
contending that the plaintiff had not made out his case; that 
the burden was on him to prove negligence by some affirmative 
evidence; and that, as he had not done so, the inference of 
negligence was not justified. It was contended for the plaintiff 
that the case was one of ves ipsa loquitur ; that in the recognised 
method of working accidents did not normally happen; and 
that the burden was on the defendants to show that the accident 
was not due to their negligence. 

3IRKETT, L.J., said that it was argued for the plaintiff that 
the accident was more probably due to some act of negligence 
than to any other cause. But the evidence showed that, however 
careful dockers might be, such an accident might happen without 
any negligence. The evidence left the cause of the accident in 
doubt. The law applicable was thus stated by Lord Macmillan 
in Jones v. Great Western Railway (1930), 47 T.L.R. 39, at p. 45: 
“Tf a case is left . . . in the position that nothing has been 
proved to reader more probable any one of two or more theories 
of the accident, then the plaintiff has failed to discharge the 
burden of proof incumbent upon him. He has left the case in 
equilibrium and the court is not entitled to incline the balance 
one way or the other.’”’ Here the matter was left in pure 
conjecture. The appeal would be allowed. 

SINGLETON, L.J., and RoxpurGu, J., agreed. Appeal allowed. 

APPEARANCES: H. I. Nelson, K.C., and R. S. Nicklin (Botterell 
and Roche, for Weightman, Pedder & Co., Liverpool) ; E. Wooll, 
K.C., and A. D. Pappworth (C. Butcher and Simon Burns, for 
E. Rex Makin & Co., Liverpool). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law. 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
INDECENT ASSAULT: CIRCUMSTANCES OF 
INDECENCY 
Beal v. Kelley 
Lord Goddard, C.J., Hilbery and Pilcher, JJ. 5th October, 1951 

Case stated by Peterborough justices. 

The defendant, being alone with a boy in a wood, exposed his 
own penis and asked the boy to handle it. On the boy’s refusal 
the defendant caught hold of him and pulled him towards 
himself. After a short time he let the boy go and the latter 
made off. Having been charged with indecent assault on the 
boy, contrary to s. 62 of the Offences Against the Person Act, 
1861, the defendant contended that there could not be a 
conviction for indecent assault unless the alleged assault itself 
were of an indecent nature, which was not the case; and that, 
if the assault was not indecent, the state of mind of the person 
committing it was irrelevant. The justices held that the evidence 
disclosed the offence of attempting to procure the commission 
of an act of gross indecency contrary to s. 11 of the Criminal 
Law Amendment Act, 1885, which they had no jurisdiction to 
try summarily. 

On appeal by the prosecutor, Lorp Gopparp, C.J., said 
that an indecent assault was properly defined as an assault, 
accompanied by circumstances of indecency on the part of the 
person charged, offered towards the person assaulted. It was 


unnecessary to decide whether or not the justices were right 
in holding the defendant’s act to constitute an attempt to 
procure an act of gross indecency or whether or not they should 
at least have convicted the defendant of common assault. He 
was guilty of an indecent assault in that he had assaulted the 
boy by pulling him towards himself against his will, and that 
assault or hostile act had been committed in circumstances of 
indecency. The justices should, accordingly, have convicted 
the defendant and the appeal should be allowed. 

HILBERY and PILCHER, JJ., agreed. Appeal allowed. 

APPEARANCES: G. R. Swanwick (Sharpe, Pritchard & Co., 
for the Town Clerk, Peterborough) ; M.D. Van Oss (C. Grobel, 
Son & Co., for Greenwoods, Peterborough). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


INDUSTRIAL “ DISPUTE”: TOWN CLERK AND 


CORPORATION 
R. v. National Arbitration Tribunal and Others 
Lord Goddard, C.J., Hilbery and Pilcher, JJ. 12th October, 1951 

Application for an order of prohibition. 

In September, 1949, a joint committee representing the 
Association of Municipal Corporations and the Society of Town 
Clerks was set up, and it made recommendations with regard 
to the scale of salaries and the conditions of service to be 
applicable to town clerks. A town clerk of South Shields, 
who was a member of the society, called upon his employers, 
the applicants, South Shields Corporation, who were members 
of the association, to apply to him the recommendations of the 
committee. The corporation refused, whereupon the society, 
acting for the town clerk, reported to the Minister of Labour 
and National Service that a dispute had arisen as to the town 
clerk’s conditions of service arising out of the committee’s 
recommendations. On 31st March and 23rd April, 1951, 
respectively, the Minister referred to the respondents, the National 
Arbitration Tribunal, under art. 2 of the Conditions of I¢:mploy- 
ment and National Arbitration Order, 1940, two disputes stated 
to concern a “claim by the workman ”’ that the committee’s 
recommendations in relation in the one case to conditions of 
service and in the other to salary scales should apply to him. 
On 14th August, 1951, the Industrial Disputes Order, 1951, 
came into force and the disputes were accordingly referred 
to the second respondents, the Industrial Disputes Tribunal. 
The corporation now applied for an order of prohibition to 
prevent either tribunal from determining the disputes on the 
ground that they were not “trade disputes”? within the 
meaning of the Order of 1940 or a “‘dispute’”’ as defined in 
the Order of 1951. 

By the Order of 1940, the National Arbitration Tribunal were 
set up for the settlement of ‘ trade disputes ”’ as defined therein. 
That Order was revoked by the Industrial Disputes Order, 1951, 
which provides for the “ reporting of disputes and issues ”’ and for 
their settlement by the Industrial Disputes Tribunal. By 
art. 12 (1) of the Order of 1951 “‘ dispute ”’ is defined as meaning 
“any dispute between an employer and workmen in the employ- 
ment of that employer connected with the terms of the employment 
or with the conditions of labour of any of those workmen.” 
By para. 1 of Sched. II to the Order, “‘ the following provisions 
shall apply with respect to any trade dispute reported to the 
Minister under the ”’ Order of 1940 ‘‘ before the date on which ”’ 
it was revoked “. . . (b) where such trade dispute has before 
that date been referred by the Minister... to the National 
Arbitration Tribunal for settlement .. . (ii) if the matter has 
not before that date been the subject of any hearing by the 
National Arbitration Tribunal and concerns a dispute as defined 
in this order it shall be deemed to have been referred by the 
Minister to the’ Industrial Disputes Tribunal. By s. 1 of the 
Interpretation Act, 1889, “‘ unless the contrary intention appears 
BAe words in the singular shall include the plural and 
words in the plural shall include the singular’; and by s. 38, 
where an enactment repeals another, ‘“‘ then, unless the contrary 
intention appears, the repeal shall not (b) affect the 
previous operation of any enactment so repealed or anything 
duly done . . . under ’’ that repealed enactment. (Cur adv. vult.) 

Lorp Gopparp, C.J., reading the judgment of the court, 
said that, on the true construction of the Order of 1940, no 
“contrary intention’? appeared in it to prevent the operation 
of s. 1 of the Interpretation Act, 1889, so that a ‘“‘ trade dispute ’ 
within the meaning of that Order could exist between one 
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workman and his employer, and the references to the National 
Arbitration Tribunal had, accordingly, been valid. However, 
s. 38 of the Interpretation Act, 1889, could not operate to 
continue the validity of the references after the passing of the 
Order of 1951 because in that Order the contrary intention did 
appear to exclude the operation of s. 1 of the Act of 1889 in that 
the Order of 1951 did not purport to amend that of 1940, but was 
a new Order complete in itself and different in many respects 
from that of 1940. On the true construction of the Order of 
1951 as a whole, in particular arts. 1 and 10, the Order was 
concerned only with workmen as a class or body and was intended 
to cover disputes affecting either all the workmen in the service 
of an employer or a particular section of workmen in_ his 
employment. The whole tenor of the Order indicated an 
intention that s, 1 of the Interpretation Act, 1889, should not 
apply to the word “‘workmen” to make it include the singular. 
Accordingly, there must be a dispute between an employer 
and more than one workman in his employ, though the dispute 
might have originated with a single workman. The Industrial 
Disputes Tribunal, therefore, had no jurisdiction to entertain 
the dispute in question and there must be an order prohibiting 
them from doing so. Order of prohibition. 

APPEARANCES: J. Scott Henderson, K.C., and J. T. Molony 
(Gregory, Rowcliffe © Co., for Patterson, Glenton & Stracey, 
South Shields) ; J. Pennycuick, K.C., and R. I. Threlfall (Clifford- 
Turner & Co.) (Town Clerk); S. B. R. Cooke (Solicitor, Ministry 
of Labour). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


EVIDENCE: MEMBER OF NATIONAL INSURANCE 
MEDICAL TRIBUNAL 
Ward v. Shell-Mex & B.P., Ltd. 
Streatfeild, J. 17th October, 1951 
Question of admissibility of evidence arising in an action 
tried by Streatfeild, J. 
The plaintiff, a labourer employed by the defendants at their 
wharf, had to clear away mud and sludge from the bays under 


SURVEY OF 


STATUTORY INSTRUMENTS 


Copper and Zinc Prohibited Uses (Board of Trade) (Amendment) 
Order, 1951. (S.I. 1951 No. 1815.) 

Dundee Water (Extension of Limits) Order, 1951. 
No, 1820 (S. 93).) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 8) 
Order, 1951. (5.1. 1951 No. 1843.) 

Exchange Control (Authorised Dealers) (No. 
(S.I. 1951 No. 1825.) 

Hastings Water Order, 1951. (S.I. 1951 No. 1831.) 

Stopping up of Highways (Aberdeenshire) (No. 1) Order, 1951. 
(S.1. 1951 No. 1818.) 


(S.I. 1951 


4) Order, 1951. 


SOLICITORS’ 


JOURNAL October 27, 1951 


the dockside of the wharf. For that purpose he was issued with 
rubber thigh boots. As a result of wearing them next to his 
skin he contracted eczema, and he now sued his employers for 
that injury as being caused by their failure to supply him with 
adequate protective clothing to be worn between the boots and 
his skin to prevent chafing. He sought to call as a witness a 
doctor who was a member of a medical board set up under 
s. 38 of the National Insurance (Industrial Injuries) Act, 1946, 
to testify with regard to the plaintiff's condition when he had 
examined him in the course of his duties as a member of the 
board. The defendants contested the admissibility of that 
evidence, and the Minister of National Insurance intervened, 
by leave of the court, to contest it on the same grounds. 

STREATFEILD, J., giving judgment on the question of evidence, 
said that the medical board consisted of experts whose position 
was perhaps analogous to that of an arbitrator appointed by the 
parties to determine questions between them. Their position 
was somewhere between that of an arbitrator and that of a judge. 
It was well settled that a judge could not be called on to testify 
or explain his judgment. An arbitrator’s position was, however, 
less strong than that of a member of a medical board. The 
extent to which an arbitrator’s evidence was admissible had 
been discussed by the House of Lords in Buccleuch (Duke) v. 
Metropolitan Board of Works (1872), L.R. 5 H.L. 418, where 
Cleasby, B., at p. 432, laid down the principles which governed 
the evidence of an arbitrator. His opinion was adopted by 
Lord Cairns at p. 462. A doctor member of the board would not 
be called as an expert, but as a member of the board. He would 
not, on the authority of the case cited, be entitled, to give any 
evidence of the reasons which prompted his conclusions. The 
certificate would be conclusive and would stand alone. He 
(his lordship) therefore ruled that evidence by a member of the 
medical board was not admissible. Evidence rejected. Judgment 
for the defendants on the plaintiff's abandoning the action. 

APPEARANCES: G. Rountree (H. C. L. Hanne & Co.); 
G. R. F. Morris and Lord Dunboyne (Blount, Petre & Co.) ; 
J. PB. Ashworth (Treasury Solicitor). 

{Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


Stopping up of Highways (Ayrshire) (No. 1) Order, 1951. (5.1. 
1951 No. 1829.) 

Stopping up of Highways (Buckinghamshire) (No. 4) Order, 1951. 
(S.I. 1951 No. 1827.) 

Stopping up of Highways (Norfolk) (No. 4) Order, 1951. (5.1. 
1951 No. 1823.) 

Stopping up of Highways (Portsmouth) (No. 
(5.1. 1951 No. 1826.) 

Stopping up of Highways (Staffordshire) (No. 3) Order, 1951. 
(S.1. 1951 No. 1830.) 

Water Byclaws (Extension of Operation) Order, 1951. (5.1. 
1951 No. 1819.) 


1) Order, 1951. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Rent Restriction—FURNISHED SUB-TENANT GRANTED 
PROTECTION BY RENT TRIBUNAL—-POSSESSION 

Q. A leased a rent-restricted house to B on a one year’s 
tenancy. After the expiration of the first year B held over 
from year to year. Bb became ill and went to live in a nursing 
home and sub-let the premises furnished (lawfully) to C. A then 
instructed us to give B notice to quit, which we did; the notice 
expired on Ist April. B is still in the nursing home and writes 
to say that she is unable to hand over the keys, as she fully 
intended to do, because C, the furnished tenant, on receipt of 
notice to quit from B, went to the rent tribunal and _ got 
protection fo1 three months. C in a letter to B states that he is 
sorry to have to take this course and will get other accommodation 
as soon as possible. 

(1) Can the tribunal make a valid order for the protection of 
C against B, whose contractual tenancy, at any rate, has now 
come to an end? Is B still a statutory tenant, because her 
furniture is on the premises, despite the fact that she has sub-let 
the whole ? 


(2) What action can our client take ? It would appear that 
the house is no longer one to: which the Act of 1920 applies, and 
but for the tribunal’s decision he could proceed for possession 
(Barrell v. Fordvee {1932} A.C. 676). Does this entitle him to 
appear at the tribunal to resist an extension of the three months’ 
protection ? 

A. If B held over by agreement and not by virtue of the 
Rent Acts she has never been a “statutory ’”’ tenant. Notice 
to quit would be unnecessary if she were a statutory tenant. 
But in cither case, her rights to the house have come to an end: 
on the sub-letting furnished if she held over under the Acts, on 
the expiry of the notice if she held over by agreement. This 
being so, the answers are :— 

(1) A rent tribunal cannot make an order “ against ’’ anyone 
or make an order which affects the proprietary rights and 
remedies of third parties. The reference of the contract or 
granting of an application (ss. 2 and 5 of the 1946 Act; s. 11 ol 
the 1949 Act) merely extends the period of the notice to quit 
served by B, who could not enforce it till the new date. 
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(2) But Acan take ordinary proceedings fur possession against 
both parties if necessary. 


Vendor and Purchaser—NatioNAL CONDITIONS OF SALE— 
TITLE TO RENTS AND PROFITS DURING VENDOR’S DEFAULT 
Q. A agreed to purchase several investment properties of B, 

and the standard printed form of the National Conditions of 

Sale was used for the contract. B’s solicitor has mislaid the 

deeds and cannot yet deliver an abstract of title. Contract 

completion date has passed some time ago. It seems that several 
months will elapse yet before the completion of the purchase 
will take place and the purchaser is, naturally, anxious to get 
into possession of the rents and profits of the properties. B wants 
to retain the rents until actual completion. The National 
Conditions do not appear precisely to provide for a purchaser 


However, A’s solicitor has placed on deposit at the bank the 
balance of the purchase moneys, notified B’s solicitor thereof 
and claimed to elect to collect the rents as from the date of 
deposit. B’s solicitor has replied that he denies the right of A 
to collect the rents and that B refuses to allow A to enter into 
possession. (1) Is the action of A’s solicitor correct for the 
purposes of his client ? (2) If the contention of the solicitor of 
B is correct, is there any method, in the circumstances, whereby 
A can properly proceed to collect the rents, or must he await the 
convenience of B and his solicitor in completing, however far 
ahead that may be ? 

A. Under an open contract a purchaser is entitled to the rents 
and profits from the date fixed by the contract for completion 
and must pay interest from that date (Monro v. Taylor (1852), 
8 Hare 51) unless delay in completion arises from the vendor’s 
failure to make a good title, in which event the purchaser can 
deposit the balance of the purchase money and will only be 
liable for the deposit interest, at the same time rendering the 
vendor liable to account for the rents and profits (Regents Canal 
Co. v. Ware (1857), 23 Beav. 375). In our opinion these general 
principles are not excluded by the general conditions of the 
National Conditions of Sale. These conditions provide for interest 
to be paid by the purchaser as from the date fixed for completion, 
but enable him to deposit the balance of the purchase money if 
the delay arises from the state of the title or otherwise as mentioned 
in general condition 5 (3). Condition 4 (1) expressly confirms the 
right of the purchaser to the rents and income as from the date 
fixed for completion, the qualification, that the purchaser shall 
have paid the purchase money, being inserted so as to show that 
it is the vendor’s duty to collect the rents up to actual completion 
and then to account for them to the purchaser. It would be 
undesirable for the purchaser himself to collect the rents since 
this might amount to an acceptance of the vendor’s title. 
Accordingly, in the present case, our opinion is that the purchaser 
is entitled, on completion, to the rents and profits (less outgoings) 
as from the date fixed by the contract for completion, at the 
same time being liable for 4 per cent. interest from that date up 
to the date of deposit and to deposit interest thereafter. We 
know of no authority enabling the purchaser himself to collect 
the rents and, for the reason given above, we consider it would 
be unwise for him to do so. 


SOLICITORS’ 


JOURNAL [Vol. 95] 687 


Lease of Bungalow and Plot—THREATENED DESTRUCTION BY 
Coast EROSION—LIABILITY FOR GROUND RENT, ETrc. 


Q. A is the leaseholder of a wooden bungalow on a bungalow 
estate and is the assignee of the original lessee. The bungalows 
were let with a plot of land for the period of ninety-nine years, 
of which a considerable period remained unexpired. Considerable 
coast erosion has been taking place near the estate in question 
and the coast seems to be eating away with increasing rapidity. 
The estate stands at the top of a low cliff. 

(1) If erosion should take place so that the whole of his plot 
is in fact destroyed and becomes part of the beach, and is perhaps 
submerged by the sea, is A still responsible for the payment ot! 
ground rent to the ground landlord or freeholder, if he can have 
no benefit from his let ? The lease contains no provision for the 
ceasing of rent upon coast erosion. 

(2) If the plot is urgently threatened, can A properly remove 
the wooden bungalow from the plot, and if he does this can he 
erect it elsewhere subject to handing it over to the freeholder 
at the end of ninety-nine years ? 

(3) Can A be made responsible in any way for failing to return 
the bungalow to the landlord at the end of the term, if its non- 
return is due to its destruction by coast erosion ? 

A. (1) The only support for the view that the absence ot 
benefit would excuse payment of rent is to be found in the 
obiteyr dicta of Viscount Simon, L.C., and Lord Wright in 
Cricklewood Property & Investment Trust, Lid. v. Leighton’s 
Investment Trust, Ltd. [1945] A.C. 221, at pp. 229 and 241 
respectively : . it is very difficult to imagine an event 
which could prematurely determine the lease by frustration— 
though | am not prepared to deny the possibility, if, for example, 
some vast convulsion of nature swallowed up the property 
altogether, or buried it in the depths of the sea,’’ and “ It is 
true that there is no reported case in which the rule [of the 
doctrine of frustration] has been applied and that it could be 
applied only in rare and exceptional cases. But the doctrine of 
frustration is modern and flexible and is not subject to being 
constricted by an arbitrary formula ’’ (see also 89 Sox. J. 158). 
But in this particular case it is submitted that A would be able 
to rely on something quite different: the determination of the 
lessor’s title as the result of gradual encroachment of tidal waters, 
the demised premises becoming part of the foreshore (movable : 
Scratton v. Brown (1825), 4 B. & C. 485; and see Hindson v. 
Ashby [1896] 2 Ch. 1 (C.A.), and Brighton & Hove General Gas Co. 
v. Hove Bungalows, Ltd. [1924] 1 Ch. 372) which, by common 
law, is Crown property. In effect, A would plead eviction. 

(2) Such removal could not be justified and might even be 
restrained as waste as, even if the value of the reversion were 
not diminished, it would not be meliorating waste ; an injunction, 
being an equitable remedy, however, might be refused as the 
damage would not be irreparable. But, apart from waste, the 
lessor would be entitled to recover the severed bungalow by an 
action for detinue: Petre v. Ferrers (1891), 36 Sox. J. 28. 

(3) The same considerations apply as under (1), supra. Lf the 
ground landlord still had title and the doctrine of frustration 
were inapplicable, the lessee would be liable on the principle laid 
down in Paradine v. Jane (1647), Aleyn. 26, and applied in 
Matthey v. Curling [1922] 2 A.C. 180. ; 


NOTES AND NEWS 


Honours and Appointments 

Mr. RK. H. NicHOLson, assistant solicitor to Bebington Cor- 
poration, is to join Liverpool Corporation in December as senior 
assistant solicitor. 

Mr. Davip L. PoLttock has been appointed a director of 
Westminster Bank, Ltd. 

Personal Notes 

Mr. G. H. Frost, clerk to Boston Borough Magistrates and 
deputy coroner, was married to Mrs. Francis Rice, of Boston, 
on 6th October. 


Miscellaneous 
ARCHBISHOPS’ COMMISSION ON ECCLESIASTICAL 
COURTS 
The Archbishops of Canterbury and York, at the request of the 
Convocations, have now set up a Commission on Ecclesiastical 


Courts under the chairmanship of Mr. Justice Lloyd-Jacob, Ix.C. 
The other members of this Commission are: The Bishop of 
Winchester, Canon G. W. O. Addleshaw, M.A., B.D., Mr. H. B. 
Hylton-Foster, K.C., Professor E. F. Jacob, F.R.His.S., D.Phil., 
Canon E. C. Rich, M.A., Canon W. Telfer, D.D., The Rt. Hon. 
H. U. Willink, P.C., K.C. The secretary is the Rev. E. G. Jay, 
Ph.D., Lambeth Palace, London, S.E.1, to whom all communica- 
tions should be addressed. The first meeting of the Commission 
will take place at Lambeth Palace on Thursday, 15th November, 
1951, at 4.45 p.m. 
COUNSELS’ FEES—MINIMUM FEE 
The General Council of the Bar announce that the resolution 
adopted by the Bar in general meeting on 8th October, 1951, 
that the minimum fee for a barrister shall be two guineas, save 
only in cases provided by statute, which will come into force 
on Ist January, 1952, will apply to conferences and dock briefs. 
Further information will be circulated to the Bar in due course 
in regard to certain additional points arising out of the resolution. 
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MERIONETH COUNTY DEVELOPMENT PLAN 
The above development plan was on 30th August, 1951, 


submitted to the Minister of Local Government and Planning 
for approval. It relates to land situate within the County of 
Merioneth and comprises land within the undermentioned 
districts :— 

3ala Urban District. 

Barmouth Urban District. 

Dolgelley Urban District. 

Festiniog Urban District. 

Towyn Urban District. 

Dolgelley Rural District. 

Deudraeth Rural District. 

Kdeyrnion Rural District. 

Penllyn Rural District. 

Machynlleth Rural District (Pennal Civil Parish). 

A certified copy of the plan as submitted for approval has been 
deposited for public inspection at The County Offices, Dolgelley. 
Certified copies of the development plan have also been deposited 
for public inspection at the places mentioned below :— 

Bala 

Urban District Council Offices, 

Barmouth 

Urban District Council Offices, Barmouth. 
Dolgelley 

Urban District Council Offices, Bridge Street, Dolgelley. 
Blaenau Festimog 

Public Offices, Blaenau Festiniog. 
Towyn 

Urban District Council Offices, 
Dolgelley 

Rural District Council Offices, Dolgelley. 
Penrhyndeudvaeth 

Rural District Council Offices, Penrhyndeudraeth. 
Corwen 

Rural District Council Offices, Corwen. 
Bala 

Rural District Council Offices, 
Machynlleth 

Rural District Council (Pennal Civil Parish), Council Offices, 

Machynlleth. 

The copies of the plan so deposited are available for inspection 
free of charge by all persons interested at the places mentioned 
above from 9 a.m. to 5 p.m. (Saturdays, 9 a.m. to 12 noon). 
Any objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Local Govern- 
ment and Planning, Whitehall, London, S.W.1, _ before 
30th November, 1951, and should state the grounds on which 
it is made. Persons making an objection or representation 
may register their names and addresses with the Merioneth 
County Council at The County Offices, Dolgelley, and will then 
be entitled to receive notice of the eventual approval of the plan. 


Bala. 


Towyn, Mer. 


Bala. 


CITY. OF LEEDS DEVELOPMENT PLAN 

The above development plan was on 11th October, 1951, 
submitted to the Minister of Local Government and Planning for 
approval. It relates to land situate within the City of Leeds. 
A certified copy of the plan as submitted for approval may be 
inspected at the City Engineer’s Office, Room No. 99 (Third 
Floor—Portland Crescent Entrance), Civic Hall, Leeds, 1, from 
10 a.m. to 4 p.m. (Saturdays, 10 a.m. to12noon). Any objection 
or representation with reference to the plan may be sent in 
writing to the Secretary, Ministry of Local Government and 
Planning, Whitehall, London, S.W.1, before 28th November, 
1951, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Leeds City Council and will then be 
entitled to receive notice of the eventual approval of the plan. 


THE SOLICITORS ACTS, 1932 to 1941 
ASHLEY MARTIN GREENWOOD, of the District Court, Kampala, 
Uganda, East Africa, and of 183 Sussex Gardens, Paddington, 
in the County of London, solicitor, having, in accordance with 
the provisions of the Solicitors Acts, 1932 to 1941, made applica- 
tion to the Disciplinary Committee constituted under the Act 


that his name might be removed from the Roll of Solicitors at 
his own instance on the ground that he desires to be called to the 
Bar, an order was, on the 11th October, 1951, made by the 
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committee that the application of the said Ashley Martin 
Greenwood be acceded to and that his name be removed 
accordingly from the Roll of Solicitors of the Supreme Court. 


WiLtiam Henry Goupir, of Kenya Colony and of “ Copse 
View,’’ Gardens Road, Clevedon, Somerset, solicitor, having, ir 
accordance with the provisions of the Solicitors Acts, 1932 to 
1941, made application to the Disciplinary Committee constituted 
under the Act that his name might be removed from the Roll of 
Solicitors at his own instance on the ground that he is desirous 
of being admitted as a student of the Honourable Society of 
Gray’s Inn with a view to presenting himself for examination 
for call to the Bar, an order was, on the 4th October, 1951, made 
by the committee that the application of the said William Henry 
Goudie be acceded to and that his name be removed accordingly 
from the Roll of Solicitors of the Supreme Court. 


Eric HARRISON NortH, of Artillery Mansions, Victoria Street, 
Westminster, London, solicitor, having, in accordance with the 
provisions of the Solicitors Acts, 1932 to 1941, made application 
to the Disciplinary Committee constituted under the Act that 
his name might be removed from the Roll of Solicitors at his 
own instance on the ground that he desires in due course to be 
re-admitted to the Bar, an order was, on the 4th October, 1951, 
made by the committee that the application of the said Eric 
Harrison North be acceded to and that his name be removed 
accordingly from the Roll of Solicitors of the Supreme Court. 


Mr. A. H. RICHARDS 
We are asked to make it clear that the Mr. A. H. 
referred to in our recent note ‘“‘ The Purchase of New Cars 
(ante, p. 644) is not Mr. Arthur Henry Richards of 16 Park Hill 
Rise, Croydon, Surrey. 


Richards 


” 


THE SOLICITORS’ LAW STATIONERY SOCIETY, 
LIMITED 


The directors of The Solicitors’ Law Stationery Society, 


Limited, have paid an interim dividend of 5 per cent., less 
income tax, in respect of the year ending 31st December, 1951. 


Wills and Bequests 


Birmingham, left £23,699 


Mr. Charles Ekin, solicitor, of 
(£23,508 net). 
Mr. H. O. Stidston-Broadbent, 


£8,140 (47,891 net). 


solicitor, of Plymouth, left 





PRINCIPAL ARTICLES APPEARING IN VOL. 95 


20th September to 27th October, 1951 
Lists of articles published earlier this year appear in the Interim Index (to 30th June) and at 


p. 612, ante (7th July to 22nd September) 
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